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Interface Safeguarding & MCA
• Analysis of Report on 27 SARs in London
• There are “fundamental flaws” in how MCA is
understood & applied in practice
• Mental capacity raised in 21 of 27 reports:
Missing or poor capacity assessments, absence of
best interest decision making
• Lessons learnt are rarely confined to isolated
poor practice of practioners
-Braye & Preston-Shool 2017

Sequence of events
• MHA 1983
• Common law
• Bournewood 1997
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-LPA rather than EPA

Definition
The Mental Capacity Act says that a person lacks capacity to
make a decision if they have an ‘impairment of or
disturbance in the function of their mind or brain’ (either
temporary or permanent), and as a result they cannot
do one or more of the following:

-Understand the information relating to this particular
decision (including its benefits and risks)
-Retain the information for long enough to make this
decision
-Weigh up the information involved in making this decision
-Communicate their decision in any way.

DoLS Assessments
The six assessments needed in order to satisfy the
requirements of the MCA DOLS, and usually
completed in the following order, are:
Age assessment
No refusals assessment
Mental capacity assessment
Mental health assessment
Eligibility assessment
Best interests assessment.

Sequence of events
•
•
•
•

MHA 1983
Common law
Bournewood 1997
MCA 2005 ( 2007)
-DoLs
-IMCA
-LPA rather than EPA
• Supreme court judgement in march 2014 “acid
Test”

with the focus being
not on whether a
person seems to be
wanting to leave, but
on how those who
support them would
react if they did want
to leave.

• What does continuous supervision and
restriction mean?
• Can patient in a domestic setting have a DoL?
• Huge increase in DoLs request
• Conflict between MHA/DoLS
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MHA 1983
Common law
Bournewood 1997
MCA 2005 ( 2007)
-DoLs
-IMCA
-LPA rather than EPA
• Supreme court judgement in march 2014 “acid
Test”
• Mental Capacity Amendment act ( ?2020)
- DoLs replaced by LPS

A New definition for DoL
A person is not deprived of their liberty if
1. the person is free to leave that place permanently
OR
2. The person is not subject to continuous supervision
AND is free to leave the place temporarily ( even if
subject to supervision)OR
3. The arrangements…are in place in order to give
medical treatment and they are the same as anyone
else receiving that treatment
NB A person is free to leave even if they are unable to
leave …but would be enabled to leave if they expressed
a wish to

A New Definition of DoL
A person is deprived of their liberty if…
1. They are confined to a place for more than a
negligible period of time and
2. They have not given valid consent to the
confinement and
3. The arrangements….are due to an action by a
person/ body responsible to the state
NB A person is subject to confinement if…
They are prevented from leaving permanently where
they are required to reside AND
They are subject to continuous supervision and control

A current definition for DoL
A person is deprived of liberty if…
1. They lack capacity to consent to the
arrangements And
2. They are subject to continuous supervision
and control and
3. They are not free to leave

Process of planned Hospital Admission
• GP contacts the admitting consultant
• Consultant/ team contacts hospital managers (RB)
for authorisation
• RB appoints IMCA or Appropriate person
• RB commissions Medical/ mental capacity/ necessary
&proportionate assessment(NPA)
• NPA accessor refers to RB
• RB refers to Pre Authorisation Reviewer (PAR)
• PAR refers back to RB or to AMCP
• AMCP back to RB
• The Hospital admission!! Finally

Definition
The Mental Capacity Act says that a person lacks capacity to make
a decision if they have an ‘impairment of or disturbance in the
function of their mind or brain’ (either temporary or permanent),
and as a result they cannot do one or more of the following:
-Understand the information relating to this particular decision
(including its benefits and risks)
-Retain the information for long enough to make this decision
-Weigh up the information involved in making this decision
-Communicate their decision in any way.

CODE OF PRACTICE
Assessing capacity
Anyone assessing someone’s capacity to make a decision for themselves
should use the two-stage test of capacity.
• Does the person have an impairment of the mind or brain, or is there
some sort of disturbance affecting the way their mind or brain works? (It
doesn’t matter whether the impairment or disturbance is temporary or
permanent.)
• If so, does that impairment or disturbance mean that the person is unable
to make the decision in question at the time it needs to be made?
Assessing ability to make a decision
• Does the person have a general understanding of what decision they need
to make and why they need to make it?
• Does the person have a general understanding of the likely consequences
of making, or not making, this decision?
• Is the person able to understand, retain, use and weigh up the information
relevant to this decision?
• Can the person communicate their decision (by talking, using sign language
or any other means)? Would the services of a professional (such as a
speech and language therapist) be helpful?
Assessing capacity to make more complex or serious decisions
• Is there a need for a more thorough assessment (perhaps by involving a
doctor or other professional expert)?

Case Scenario 1
• 76 y old lady recently diagnosed with Alzheimer’s
disease. Became friendly with 81 year old man.
• 4 children 2sons and 2 daughters
• Apart from 1 son rest against relationship.
• Daughter was the main carer and overseeing her
finances.
• Her friend meets her once a week and takes her to
the restaurant. He gave her the wrong medication to
her once.
• On my assessment patient clearly verbalised that her
daughter is not happy with the relationship but she
likes the company and the cuddle.

Decisions concerning family relationships (section 27)
Nothing in the Act permits a decision to be made on someone else’s
behalf on any of the following matters:
Mental Capacity Act Code of Practice
• consenting to marriage or a civil partnership
• consenting to have sexual relations
• consenting to a decree of divorce on the basis of two years’
separation
• consenting to the dissolution of a civil partnership
• consenting to a child being placed for adoption or the making of an
adoption order
• discharging parental responsibility for a child in matters not relating
to the child’s property, or
• giving consent under the Human Fertilisation and Embryology Act
1990.
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HOWEVER,
Although the Act does not allow anyone to make a decision about
these matters on behalf of someone who lacks capacity to make
such a decision for themselves (for example, consenting to have
sexual relations), this does not prevent action being taken to protect a
vulnerable person from abuse or exploitation.

Mental Health Act matters (section 28)
Where a person who lacks capacity to consent is currently detained
and being treated under Part 4 of the Mental Health Act 1983, nothing
in the Act authorises anyone to:
• give the person treatment for mental disorder, or
• consent to the person being given treatment for mental disorder.
Further guidance is given in chapter 13 of the Code.

Voting rights (section 29)
Nothing in the Act permits a decision on voting, at an election for any
public office or at a referendum, to be made on behalf of a person who
lacks capacity to vote.

Unlawful killing or assisting suicide (section 62)
For the avoidance of doubt, nothing in the Act is to be taken to affect
the law relating to murder, manslaughter or assisting suicide.

The five statutory principles
1. A person must be assumed to have capacity unless it is established that
they lack capacity. ( DECISION SPECIFIC)
2. A person is not to be treated as unable to make a decision unless all
practicable steps to help him to do so have been taken without success.
3. A person is not to be treated as unable to make a decision merely
because he makes an unwise decision.
4. An act done, or decision made, under this Act for or on behalf of a
person who lacks capacity must be done, or made, in his best interests.
5. Before the act is done, or the decision is made, regard must be had
to whether the purpose for which it is needed can be as effectively
achieved in a way that is less restrictive of the person’s rights and
freedom of action.

Scenario: Taking steps to help people make decisions for
themselves
Mr Jackson is brought into hospital following a traffic accident. He is
conscious but in shock. He cannot speak and is clearly in distress,
making noises and gestures.
From his behaviour, hospital staff conclude that Mr Jackson currently
lacks the capacity to make decisions about treatment for his injuries,
and they give him urgent treatment. They hope that after he has
recovered from the shock they can use an advocate to help explain
things to him.
However, one of the nurses thinks she recognises some of his gestures
as sign language, and tries signing to him. Mr Jackson immediately
becomes calmer, and the doctors realise that he can communicate in
sign language. He can also answer some written questions about his
injuries.
The hospital brings in a qualified sign-language interpreter and
concludes that Mr Jackson has the capacity to make decisions about
any further treatment.

DE Vs NHS Trust EWHC
2562….COURT OF PROTECTION
• A Trust applied to CoP for various decisions for DE who was
37, IQ of 40 and a mental age of 6 to 9. He had LD, was
profoundly mentally impaired; non verbal; lived with his
parents.
• He was supported extensively and positively over 15 years, to
learn the skills, travel alone on the bus; go to shops; attend a
leisure centre; swim etc. He had a girl friend. A good life.
• Then she got pregnant. Safeguarding involved. Stopped from
travelling alone. Supervised for everything. Assessed as not
having capacity to sexual relationship. Loss of freedom and
skills and most of his autonomy.

DE Vs NHS Trust EWHC
2562….COURT OF PROTECTION
• The court heard that he may be able to “gain
capacity” to make decisions about sexual
relationships, could be taught to understand consent
and could resume his relationship and previous
freedoms. Court orderd that it is tried.
• A nurse and a psychologist were commissioned to
work with him. It took twelve one hour sessions
over a 2 month period for capacity to be sufficiently
increased for him to get back his freedom.

Interventions to help them make decisions
• Spend time in explaining why a decision needs to be
made ( eg carer support)
• Talk about options and what it entails
• Assist in developing “weighing up” skills
• Identify ways to communicate
• Involve Family/ trusted friend
May need to involve (especially if treatment involves
significant risk)
• Advocate, Speech and language therapist, clinical
psychologist, Psychiatrist, CoP- if no agreement is
reached.

The kind of support people might need to help them make a decision
varies. It depends on personal circumstances, the kind of decision that
has to be made and the time available to make the decision. It might
include:
• using a different form of communication (for example, non-verbal
communication)
• providing information in a more accessible form (for example,
photographs, drawings, or tapes)
• treating a medical condition which may be affecting the person’s
capacity or
• having a structured programme to improve a person’s capacity
to make particular decisions (for example, helping a person with
learning disabilities to learn new skills).

Anyone supporting a person who may lack capacity should not use
excessive persuasion or ‘undue pressure’.1 This might include behaving
in a manner which is overbearing or dominating, or seeking to infl uence
the person’s decision, and could push a person into making a decision
they might not otherwise have made. However, it is important to
provide appropriate advice and information.
- MCA CODE OF PRACTICE

To help someone make a decision for themselves, check the following points:
Providing relevant information
• Does the person have all the relevant information they need to make a
particular decision?
• If they have a choice, have they been given information on all the
alternatives?
Communicating in an appropriate way
• Could information be explained or presented in a way that is easier for the
person to understand (for example, by using simple language or visual
aids)?
• Have different methods of communication been explored if required,
including non-verbal communication?
• Could anyone else help with communication (for example, a family member,
support worker, interpreter, speech and language therapist or advocate)?
Making the person feel at ease
• Are there particular times of day when the person’s understanding is
better?
• Are there particular locations where they may feel more at ease?
• Could the decision be put off to see whether the person can make the
decision at a later time when circumstances are right for them?
Supporting the person
• Can anyone else help or support the person to make choices or express a
view?
- MCA CODE OF PRACTICE

Principle 3 Unwise decision
• 67 year old man with mild LD living with his wife who had
mental health problem. When wife was admitted to hospital
for her illness he left home (? Abuse from neighbours) and
booked himself in the local hotel.
• When his money ran out he took an O/D of tablets and was
seen in the A&E. Seen by the RAID team sent back to hotel
with Crisis team follow up.He was not keen to engage.
• He threatened to take another O/D if evicted from the hotel.
Again taken to A&E. Again seen by a different consultant to
whom he said he will not take an O/d if he is sent to a hospital
or a nursing home. No mental illness.
• Social worker argues that as he threatened O/D there is a
mental health problem and needs admission.

Interest Vs Best Interest
• There can be a tension/ confusion between
supporting the interests of those who have
capacity and safeguarding the best interest of
those who don’t.
• We should always strive to promote a persons
“interest” however our duty is to act in a
persons “best interest”
• Where there is a conflict- under MCA- “best
interest” trumps
• “Best Interests are personal”

Interest Vs Best Interest
• The difference is the “Risk”
• Risk has two factors:
• Likelihood- How likely is it that something will
happen if we do nothing
• Seriousness – how serious will that outcome
be?
Likelihood is an objective judgement on the
part of assessor
Seriousness is subjective judgement from the
person who has to live with the risk

Interest Vs Best Interest
• The same risk may be acceptable to one
person and unacceptable to another
• People who are risk averse overestimate the
likelihood and also the seriousness

• People who are risk-blind or risk deniers
underestimate the seriousness and usually
also the likelihood

Case scenario
76 year old lady, living in a supported accommodation,
increasingly paranoid over building workers. Travelled
to Ipswich to meet her friend and decided to sleep
rough. Admitted under section of MHA to the local
hospital. Refused to go back to her supported
accommodation. Diagnosed with early dementia. After
a month discharged back home with no support.
She was shouting at the warden, Gp visited refused to
engage with him. Crisis team involved. Screaming and
shouting at them.
Warden wanted her admitted as she may travel again.
Ambulance crew concerned that she has no food and
weekend is coming on.

Case Scenario
• 81 year old lady with a previous history of dementia, not
developed a degree of cognitive impairment. Lives alone,
nephew in Scotland.
• Started to stay upstairs in the bedroom. After efforts by
friend, CPN, OT agreed to have carers (paid by direct debit)
• Stays in her bed reading her books accepts care, takes herself
to the toilet. Unclear of her personal hygiene but not smelly
• Heating system broke down. Not willing to pay for new boiler
• Seen by the paramedics who wanted to admit her due to risk
of Hypothermia. They raised safe guarding and discussed she
should be admitted under the MHA.
• Team bought her an oil heater. She stayed at home for further
7 months!!

Finding a less restrictive option- may
need to be creative

Common GP scenarios
Financial issues
• LPA
• COP3 Form
• Testamentary capacity
Treatment issues
• Covert medication
• Consent to treatment
Accommodation issues
• Transfer to hospital
• Moving to a nursing home

LPA - LASTING POWER OF ATTORNEY

Now that you are getting more forgetful,
who do you think is the best person to look after your finances?/
who do you think will be the best person to make decisions on your health?

Those who don’t have LPA
• An appointee is a person who has been
chosen by the Department of Work and
Pensions (DWP) or local authority to receive
welfare benefits on behalf of someone.
• A Deputyship works in the same way as an
Appointeeship but offers the additional
protection of the client's assets, savings or
property. Deputies are usually close relatives
or friends of the person who needs help
making decisions. This is through Court of
Protection

Used when
there is no LPA
and the patient
has lost
capacity

Testamentary capacity
“Making a Will”
The person:
• Understands that the Will deals with the
distribution of their property on their death
• Understands and recollects what is the extent
of the property
• Understands if there are any people who
could have a moral claim to their property
• Is not suffering from a disorder of the mind or
'insane delusions‘
DOCUMENT VERBATIM

Case scenario
• Dr in A&E wishes to obtain a blood sample
from a dementia patient, who is awaiting
surgery for fractured neck of femur. Doctor
tries to explain the reason but patient shrugs
and says that at her life time she does not
want to be “pulled about” and is much
happier to be left alone what ever is
consequences.
• The patient an a few hours later looses her
consciousness and a suspicion of internal
bleed.

Consent to Treatment
• Essential elements of Consent
Capacity, Information, Voluntariness
• Moral basis of Consent
Non-Maleficence, Beneficence, respect for
Autonomy
• When capacity is lost and no valid consent if
obtainable- “best interest”, Consultation with
LPA, IMCA and in line with advanced directives

Advanced directives(AD)/
Advance decision to refuse treatment (ADRT)
• “living Will” is a statement of preferences as patient’s
wishes should capacity lost in future (DNR, ANH)
• For ADRT to be valid, an individual must be an adult
over 18, competent at the time, must specify the
treatment refused and circumstances in which refusal
is to apply
• Dealing with the life-sustaining treatment must be
written, signed and witnesses and include a statement
that the decision applies even if life is at risk
• Doesn’t apply to Mental health Act, Basic care:
provision of food, water, shelter, analgesics

Case scenario
• An 83 year old man, who has suffered from
parkinsonism for 18 years, now experiencing
on-off periods, speech and swallowing
difficulty and cognitive impairment. He was
admitted for pneumonia and delirium.
• His Son, who looks after him says he is a very
religious man and belives that all life is scared,
must be preserved at all cost. He requests all
measures to save him considered.

Case scenario
•

•

An 83 year old man, who has suffered from parkinsonism for 18 years, now
experiencing on-off periods, speech and swallowing difficulty and cognitive
impairment. He was admitted for pneumonia and delirium.
His Son, who looks after him says he is a very religious man and belives that all life
is scared, must be preserved at all cost. He requests all measures to save him
considered.

Comment: No one can demand treatment for
himself or herself on behalf of an individual.
However, son’s view must be respected and
used in assessing the patient’s best interest.
While AD/ADRT can be verbal, a vague
statement made by the patient doesn’t form a
valid AD/ ADRT

“Covert” medication
•
•
•
•

“Review the need”
Lacks capacity
“Best Interest”
MDT discussion- Doctor, nurse, Pharmacist
and Family
• Document

Driving
• UK law on driving and dementia is clear. A licence holder who
is diagnosed with dementia must contact the relevant
licensing agency promptly, or risk a fine of up to £1,000. In
England, Wales and Scotland this is the Driver and Vehicle
Licensing Agency (DVLA). In Northern Ireland it is the Driver &
Vehicle Agency (DVA).
• The doctor who has diagnosed the person's dementia should
talk to them and anyone attending the appointment with
them about driving. The doctor should make it clear that the
person needs to tell DVLA/DVA.
• A driver with a diagnosis of dementia should also immediately
tell their car insurance provider. If they do not, their policy
may become invalid. It is a criminal offence to drive without at
least third-party cover.

Driving – difficult conversations!!
• In some cases the doctor will tell the licence holder that they
should stop driving immediately. The person may need to stop
driving permanently, perhaps because their dementia is more
advanced, have poor visuospatial awareness or are having
hallucinations. Or the doctor's advice to stop may only be as a
precaution until further assessments are carried out. In either
case, medical advice like this should always be followed even
if it takes up to several weeks for DVLA/DVA to make a final
decision.
• Doctors should disclose relevant medical information to the
licensing agency if they believe the person's continued driving
poses a serious risk to others. This is according to guidance
that is issued to doctors. The doctor does not need the
person's permission to do this, but they should tell them
afterwards in writing that they have done it. This is often a
very difficult issue for both parties.

Case scenario 2
• 76y old lady referred by SW in MDT. She was
not seen outside the flat for many months.
Neighbours could smell a foul smell coming
from the flat. They thought she might have
died! When agencies went in they found a
dead cat in the sofa!! She wasn’t bothered by
that and continue to live there. SW wanted
her to be sectioned and moved away from her
accomodation as she will not accept any help.
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Progress……….
• Visited by Doctor, Support worker, Social workerdiagnosis of probable atypical dementia made. Patient
agreed to have blood test and CT Scan!!
• Carers got involved and stared giving her medication
• Had a fall and had to be admitted to hospital, later to a
care home temporarily
• Opportunity of her absence used to get blitz cleaned
• Grandson got involved and came to live with Granny
• Discharged from psychiatry

Recap!
• MCA- the sequence of events
• MCA amendment act - Liberty Protection Safeguards
• Capacity Assessment – Understand, retain, weigh up and
communicate
• 5 principles- presumption, help, unwise, best interest and
least restrictive option
• Financial issues – LPA, Cop3, Testamentary capacity
• Treatment issues- Consent, AD/ ADRT, Covert medication,
• Others: driving, moving accommodation

Conclusion
Respect your patient
Consult widely
do the Best
Document

